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6 	Family Law 
[bookmark: _Hlt105556747][bookmark: _Toc338946345][bookmark: _Toc148839122][bookmark: _Toc175996294]From 30 October 2015, the first tranche of Guideline changes arising out of the Family Law Legal Aid Services Review will be implemented with the following changes to the Guidelines: 
· A limited advice and negotiation grant will be available. 
· The definition of priority matter has changed for litigation funding.
· [bookmark: _GoBack]Reintroduction of trial funding.
· Limited litigation grants for property matters in specific circumstances.
· Change to eligibility for respondents to court applications in specific circumstances. 
· Amendment to the guideline removing eligibility for aid where the applicant for assistance has breached Victorian family violence safety notices or intervention orders.
· A grant for disbursements for independent children’s lawyers seeking assessment reports in specific circumstances.
· A limited grant for independent children’s lawyers to instruct in proceedings will be introduced.
· The current guideline will be amended to continue to allow for, but, no longer require, ICLs to appear at final hearing as a solicitor advocate. 
· A grant for disbursements for independent children’s lawyers seeking assessment reports in specific circumstances.

Part heard matters and existing grants of legal assistance
Where the trial commenced prior to 30 October 2015 and continues or recommences after 30 October 2015, aid for representation at trial may be available where the applicant for assistance meets the Commonwealth Merits Test and there remains a substantial issue in dispute. 
The remaining guideline changes apply to applications for assistance and relevant extensions from 30 October 2015. Where a matter meets Guideline 1 or 2 prior to 30 October 2015, the matter continues to meet the guidelines so long as there continues to be a substantial issue in dispute and the matter continues to meet the Commonwealth Merits Test.
[bookmark: _Toc338946346][bookmark: _Toc387410141]Commonwealth priorities 
(This section should be read in conjunction with Schedule A of the National Partnership Agreement on Legal Services, see Part 4 of the VLA Handbook under “Commonwealth family law and child support matters”.  Where a priority is not the subject of commentary below, it has been deemed sufficiently clear not to require such commentary. Queries may be directed to compliance or legal policy officers.)
VLA generally expects you to issue proceedings in the lowest Court with appropriate jurisdiction to hear the matter.  If you choose to issue in a higher Court, you must keep a record on your file of the reasons you considered it appropriate to do so.
Matters Excluded from SGP
The following matters and stages do not form part of the SGP and may not be the subject of practitioner recommendations.  Applications should be forwarded to VLA for assessment in the traditional manner:
Stage 5 – appeals in Family Court
Hague Convention matters
Adoption
Special medical procedures
If a matter is to proceed beyond the stages provided for in the SGP, or does not fall within the SGP, then the practitioner should promptly forward supporting documentation, proof of means and details outlining what assistance is sought, for full assessment by VLA.
[bookmark: _Toc148839123][bookmark: _Toc175996295][bookmark: _Toc338946347][bookmark: _Toc387410142]Commonwealth merits test
There are 3 components to the merits tests applicable in Commonwealth matters. They are:
the ‘reasonable prospects of success’ test
the ‘ordinary prudent self-funding litigant’ test
the ‘appropriateness of spending limited public funds’ test.
Before recommending that assistance be granted, all 3 tests must be satisfied. 
[bookmark: _Toc87430408][bookmark: _Toc89248202][bookmark: _Toc338946348][bookmark: _Toc387410143]6.1.1 	The reasonable prospects of success test
This is commonly referred to as the “merits” test.  However, please note that a matter must also meet both the prudent self-funding litigant test and the appropriateness of spending public funds test to qualify for assistance.
This test involves consideration of the specific orders to be sought or opposed.   
Example: 
In relation to “time spent” you may need to consider the applicant’s proposals concerning:
total number of hours of time sought per week
whether time with the child(ren) is to be supervised (by whom &  for how long should supervision continue)
whether time with the child(ren) occurs during daytime only or includes overnight stays
practical arrangements for travel and change over times where parties live a significant distance apart
restrictions on contact with third parties during time spent 
conditions such as drug/alcohol screening or attendance at an anger management course
A matter meets the test if it appears that the proposed application is more likely than not to succeed.  This requires more than an arguable case or a 50/50 chance of success. The merits test must be applied stringently.  “Borderline” cases do not satisfy the merits test.

You must take into account all the information, evidence and material available to you.  This includes information you may have about related Children’s Court (Family Division) or criminal proceedings.  It also includes information you may have about the opinion of the Independent Children’s Lawyer.
Examples: 
The father has not seen his child aged 4 for the past 18 months. The father may not have sufficient merit to seek interim orders for time with the child for 48 hours per fortnight including overnight.  However, the father may have merit to seek interim orders limited to 2 hours per fortnight graduating to 8 hours per fortnight time during the day in 4 months.
The mother has a prior history of heroin addiction.  She claims to be drug free and now resides with the maternal grandmother, in Wodonga.  She seeks time with the 10 year old who lives with the father in Melbourne.  The father may not have sufficient merit to seek final orders that there be no time with the mother at all.  However, father may have merit to seek orders that time spent be limited to one weekend per month; the maternal grandmother be substantially in attendance during that time; and that time spent be subject to mother submitting clear urine screen results for the initial 6 months.
[bookmark: _Toc87430409][bookmark: _Toc89248203][bookmark: _Toc338946349][bookmark: _Toc387410144]6.1.2 	The prudent self funding litigant test
In a family law context, a litigant without deep pockets means a litigant who has access to funding at a similar level to legally assisted applicants.  That is:
$15,510 (including GST)
the possibility of further funding beyond the cap in limited circumstances.
As costs orders are not routinely made in the family law jurisdiction, the element of risk may not apply in many cases.  The more relevant question may be whether a prudent litigant would use his or her funds for the proposed proceeding.  In relation to property aspects of matters which involve children’s issues, the quantum of difference between the orders sought by the parties, should be balanced against the likely cost of pursuing that aspect of the proceeding.  The test requires you to prioritise the use of the limited funds available. 
Example:
The father has interim orders for time with the child, 24 hours per fortnight.  The Court counsellor recommends this be increased to 48 hours per fortnight.  The final hearing is listed in 8 weeks’ time. There is only $3,500 left under the ceiling. It will cost more than $3,000 to prepare and run a one day final hearing.  It may not be considered prudent to issue proceedings to vary the interim orders at a cost of $1,606. 
[bookmark: _Toc87430410][bookmark: _Toc89248204][bookmark: _Toc338946350][bookmark: _Toc387410145]6.1.3 	The appropriateness of spending limited public legal aid funds test
This involves weighing up the cost of the legal services sought against the likely benefit to the applicant.  There may be cases where it is likely that the Court would make the orders sought but the cost of making the application is not proportionate to the benefit the applicant would gain.  In relation to property aspects of matters which involve children’s issues, the quantum of difference between the orders sought by the parties, should be balanced against the likely cost of pursuing that aspect of the proceeding.
VLA does not generally consider there is sufficient cost benefit to bring an application seeking orders concerning limited specific issues (for example orders about schooling, religion or diet).
Examples:
The parent with whom the child does not live wishes to prevent the child from attending weekly comparative religion classes at her state primary school. There is insufficient cost benefit to justify funding the application. 
The child has been brought up as a devout Muslim.  After separation the parent with whom the child does not live converts to Christianity and wishes to have the child baptised.  There may be sufficient cost benefit to justify funding the parent with whom the child lives to contest the application.  Such cases should be referred to Assignments Family Law for a decision on a case by case basis.
VLA considers that there is insufficient cost/benefit in expending public funds on matters such as:
permission to travel interstate or overseas for holidays
change of name.
pursuing a return of chattels where all other property matter have resolved. 
Any application for funding solely on the basis of benefit to the community must be referred to VLA for decision.
[bookmark: _Toc338946351][bookmark: _Toc387410146]Commonwealth Family Law Guidelines
This section should be read in conjunction with Part 4 of the VLA Handbook. The references to numbers in the headings are references to specific guidelines. Guidelines that are not the subject of specific commentary below have been deemed sufficiently clear not to need such commentary. Queries may be directed to a compliance or legal and policy officer.
[bookmark: _Toc148839124][bookmark: _Toc175996296][bookmark: _Toc338946352][bookmark: _Toc387410147]6.2.1	Applying the guidelines, means test and merit test
Any application concerning a matter for which there is no specific guideline must be referred to VLA for a decision.
[bookmark: _Hlt105556761][bookmark: _Toc338946353][bookmark: _Toc387410148]6.2.2	Parenting orders – Applicant in custody
All family law matters must satisfy the Commonwealth Family Law Guidelines and merits test at the beginning of a matter and throughout the duration of a matter (see Parts 4 and 13 of the VLA Handbook).
Applicants in Custody
Before recommending assistance where the applicant for legal assistance is in custody, a Practitioner should take into account all relevant facts in each case including:
details of the offences for which the applicant is in custody; 
nature of the charges (Violence offences?  Sexual offences?),
length of sentence and anticipated release date
details of the victim/s (Age?, Relationship to the applicant? Offence against the child/ren or the child/ren’s mother?)
relationship between the prisoner and the children prior to incarceration.
When assessing the merits test, the Practitioner must have regard to the nature of the relationship between the applicant in custody and child/ren prior to incarceration.  The Practitioner must form the view that the applicant had a meaningful relationship with the child/ren prior to incarceration and that contact would assist in maintaining that meaningful relationship.
For example, if there has not been a meaningful relationship between the applicant and child/ren prior to incarceration, it is unlikely that the court will find that any contact including cards and telephone contact would create a meaningful relationship.  Assistance should not be recommended in this instance.  
Before assistance is recommended for a location order, the long term merit of the substantive application must be assessed by the Practitioner based on the issues for consideration set out above.  Whilst the Court may make a location order, VLA will only provide funding if the substantive children’s matter satisfies the Commonwealth merits test.  
A file note addressing the issues must be kept on file.
[bookmark: _Toc87415309][bookmark: _Toc87415654][bookmark: _Toc87429364][bookmark: _Toc87430405][bookmark: _Toc338946354][bookmark: _Toc387410149][bookmark: _Toc148839125][bookmark: _Toc171152715]6.2.3	Threshold considerations for Early Intervention, FLA FDRS & Court Proceedings
Primary Consideration
The Commonwealth Priorities and VLA’s Guidelines both require that there are real issues in dispute.  Before practitioners consider their client’s position in the matter, consideration must be given as to whether there is a substantive issue in dispute.
Contravention of a court order
Applicants for legal assistance who are found by a court within the last 12 months to have contravened a Federal Circuit Court or Family Court of Australia order without reasonable excuse will not be eligible for a grant of legal assistance under this guideline or will have their grant of legal assistance terminated.
The finding of a contravention by a court is only relevant to the application for legal assistance if the finding has been made within 12 months prior to the date of application submission.  The applicant may also have any current grants removed.  
The contravention condition does not apply to the following family law guidelines:
Guideline 5 – independent representation of children;
Guideline 10 – special medical procedures involving children;
Guideline 12 – nullity of marriage; and
Guideline 16 – international child abduction matters.
The question of whether the client had a reasonable excuse for breaching a family court order is for a judicial officer to decide. The "offence" of contravention is proven, not only if the client is found to have breached the order, but they are found to have done so without reasonable excuse. "Without reasonable excuse" is an integral part of the offence i.e. the practitioner does not decide what a reasonable excuse is - the judicial officer who found the client guilty of the breach does. 
Threshold for Advice and Negotiation
VLA may provide an applicant for assistance with an advice and negotiation grant where:
· It is the first request for assistance in the new proceedings; and
· Guidelines 1.2, 1.3 or 2 have been met; and
· The practitioner considers that the matter may be resolved through early advice, negotiation and exchange of letters.
Where the dispute does not resolve and proceeds to either a grant for VLA Family Dispute Resolution Service (under guideline 1) or litigation (under guideline 2) the subsequent grant will be reduced by the amount paid for the advice and negotiation grant (with the exception of recovery order grants which will not be reduced).
As the guidelines for either VLA FDRS or litigation must be met prior to recommending an advice and negotiation grant, a practitioner should not recommend such a grant unless there is a substantial issue in dispute, the matter meets the Commonwealth merits test and either guideline 1.2, 1.3 or 2.
When billing for VLA FDRS or litigation grant following an Advice and negotiation grant, the practitioner should be mindful of only billing for prep following an Advice and Negotiation grant on the invoice.
Where a practitioner has recommended an advice and negotiation grant, the practitioner must ensure they retain file notes confirming:
· consultation with client (including appointments and telephone attendances);
· advice provided to client (oral and/or written); and
· negotiation conducted with the other party or their legal practitioner (including telephone attendances and letters)

Where a matter is settled through an Advice and Negotiation grant and results in consent orders being filed with the court, the consent orders fee is also available to practitioners.
Threshold for VLA FRDS
Assistance for VLA FDRS must be recommended at first instance where there is no contravention of a FCA/FCC court order without a reasonable excuse and the practitioner, having regard to the Commonwealth merits tests, forms the view that:
1. the issue in dispute regarding parenting matters is substantial (guideline 1.2); and/or fall within the criteria of guideline 1.3 property matters, 
(a) the applicant is a priority client; and
(b) the issue in dispute do not fall within matters that are deemed unsuitable for VLA FDRS (see guideline 2.1.1(d))
VLA may provide a grant of assistance for early intervention and dispute resolution in relation to property matters where assistance is also granted for parenting matters under paragraph 1.2 above and either of the following applies:
· one party is seeking to retain the family home (where their equitable interest is $300,000 or less) and the applicant for assistance will receive no payment; or 
· the matter involves a superannuation split and/or a pool of equity less than $50,000 (excluding superannuation).
In most cases where there is a family home, super will also be an asset in the pool.  So matters where both points are relevant also come within this guideline.
The practitioner need only have regard to whether the matter falls within the above criteria when recommending aid for VLA FDRS.  
Where the practitioner forms the view that the issues in dispute are not significant enough to satisfy the guidelines assistance cannot be recommended.
Priority client
Priority client is a person:
· with an assessed intellectual disability, diagnosed acquired brain injury, diagnosed psychiatric or psychological illness, diagnosed serious health condition or serious physical disability, which makes that person unable to participate effectively in family dispute resolution without legal representation; and/or
· who experiences cultural barriers, which make that person unable to participate effectively in family dispute resolution without legal representation; and/or
· who is experiencing homelessness; and/or
· who identifies as an Indigenous Australian; and/or
· who has experienced or is at risk of experiencing family violence; and/or
· whose child has experienced or is at risk of experiencing child abuse or family violence; and/or 
· who is illiterate; and/or
· who has a matter currently before the court where the proposal or conduct of a party substantially prejudices the ability of a child to maintain a meaningful relationship with one or both parents.
When certifying that a matter meets this guideline, practitioners are required to retain the following documents on file:
· a file note confirming the ‘substantial issue in dispute’; and
· if relying on ‘mental or physical disability/illness’ for priority client:

· a letter from the applicant’s psychiatrist, psychologist, medical specialist or general practitioner (as applicable) confirming the diagnosis and outlining treatment; and

· a file note confirming the practitioner’s assessment that the illness or condition prevents the applicant from participating effectively in FDRS without legal representation.

· If relying on ‘cultural barriers’ for priority client:

· a file note confirming the practitioner’s assessment on client cultural barriers preventing the applicant from participating effectively in FDRS without representation.

Mental or physical disability/illness:
Practitioners must only recommend assistance for VLA FDRS where the applicant’s disability, illness or condition prevents them from participating effectively in family dispute resolution without legal representation.
Cultural barriers:
Practitioners must be satisfied that their client is at a disadvantage as a result of experiencing cultural barriers and must only recommend assistance for VLA FDRS where the cultural barriers prevent their client from participating effectively in family dispute resolution without legal representation. Practitioners must be able to provide evidence of this.
Examples of cultural barriers:
A person from a newly arrived community, particularly where there is a fear of government and statutory agencies, who does not have English as a first language and has low levels of English language proficiency
A person who has recently arrived in Australia as a refugee or humanitarian entrant
A person who experiences a power imbalance in their cultural community on the basis of gender.
Examples where no cultural barrier such that the person would not be able to participate effectively in FDR without legal representation:
A person who migrated to Australia from a non-English speaking country with a collectivist culture 20 years ago and now has strong connections within Australia, good support networks and English language proficiency
A person who recently migrated from an English speaking country.

Where a practitioner has recommended aid for VLA FDRS regarding children and property issues, in addition to other documentation required to be kept on file, practitioners are required to retain the following documents:
· a file note confirming the estimate of the parties’ assets and liabilities (including superannuation) with documentation evidence to support the assessment; and

· a file note confirming that either the applicant or the other party is seeking to retain the family home and the applicant will receive no payment with documentation evidence to support the assessment .

Threshold for Court Proceedings
Where the practitioner forms the view that:
0. there is a substantial issue in dispute; and
0. the matter is a ‘priority matter’; and
0. the issues in dispute fall within those matters deemed inappropriate for VLA FDRS (guideline 2.1.2) or a section 60I certificate has been issued in accordance with guideline 2.1.1.; and
0. the applicant meets the Commonwealth merits test.
Assistance may be recommended to initiate court proceedings.  To respond to court proceedings, the applicant for aid must meet guideline 2.1.2, namely (a), (b) and (d) above.
[bookmark: _Toc338946355][bookmark: _Toc387410150]6.2.4	Guidelines 1 and 2 Substantial issue 
Assistance for both early dispute resolution and litigation requires that there is a dispute about a substantial issue.  The dispute must be real.  Orders for peace of mind do not satisfy the guidelines.
Examples of disputes about a substantial issue are:
· where and with whom the child is to live;
· whether 'time spent' should not be allowed;
· whether 'time spent' should be supervised;
· whether 'time spent' should be allowed overnight rather than only during daytime
· whether a parent should be allowed to relocate to another state or country or a significant distance within the same state;
· whether a parent who spends time with the child should allow another person to be present during that time, where there are current allegations of violence or child abuse against that other person.

Examples of disputes that are NOT considered substantial are:
· who should pay for travel costs associated with 'time spent';
· which school the child should attend;
· 'time spent' for birthdays, Christmas or other significant celebrations;
· proportionately small changes to the number of hours of time spent (unless the child is of pre-school age), for example:
· where the child is under the age of two years, a change of a number of hours in time spent may be considered substantial 
· where the child is aged two-six years, a half-day change in time spent may be considered substantial;
· where there is no issue in dispute and the parties are seeking to formalise existing parenting arrangements;
· the only issue between the parties is that they have difficulty communicating;
· the only issue between the parties is the place where changeover occurs.

At every stage of their client’s matter, practitioners have an ongoing duty to ensure that there is still a ‘substantial issue in dispute’ for the purpose of the family law guidelines.  Where the substantial issues in dispute are resolved, but non-substantial issues remain, a further grant of aid is not available. 
Examples of disputes that are no longer considered substantial: 
The substantial issue in dispute is who the child should live with.  The parties attend VLA FDRS, where no resolution is reached.  The parties then initiate/respond to proceedings in the Federal Circuit Court, and a trial date is set down. The parties come to an agreement that the child should live with the mother and spend time with the father, but the parties can not agree on a roster for the rotation of school holidays and seek to return to VLA FDRS to resolve this. 
There is no longer a substantial issue in dispute, and aid for VLA FDRS intervention should be refused.
The parties can not agree on the following issues: 
- Whether 'time spent’ with the child should be supervised; 
- Who should pay for travel costs associated with 'time spent' and
- Who the child should spend their birthday with.  
The parties attend VLA FDRS, where no resolution is reached.  The parties then initiate/respond to proceedings in the Federal Circuit Court, and a trial date is set down.  A month before the trial date, the parties come to an agreement that supervised 'time spent' is not appropriate, but can still not resolve the issues of travel costs and birthdays.
There is no longer a substantial issue in dispute, and aid should be withdrawn or discontinued.
The substantial issue in dispute is who a 13 year old child should live with, and how much time the child should spend with each party.  The parties have initiated proceedings in the Federal Circuit Court to resolve this dispute.  At an interim hearing, orders are made by consent that the child should live with the father and have contact with the mother on weekends, but also sets down a date for trial.  The mother seeks a grant of aid to prepare for trial on the basis that she still seeks an additional two hours each week to have a meal with the child.  
There is no longer a substantial issue in dispute, and aid should be refused.
[bookmark: _Toc338946356][bookmark: _Toc387410151]6.2.5	Guideline 1 Early Intervention and Dispute Resolution 
Ordinarily, a court will not hear a new matter unless a Family Dispute Resolution certificate has been provided.  Unless an application meets the criteria of guideline 2.1.1(d) (applicants in the proceeding) or 2.1.2 (respondents to the proceeding), practitioners must recommend a grant of assistance for early intervention and dispute resolution before recommending a grant of assistance for litigation.  
VLA considers that the availability of an exemption from FDR does not automatically mean that a grant for VLA FDRS is inappropriate.  The case must be assessed taking into account the information set out below.  If a case is suitable for VLA FDRS, a grant for VLA FDRS must be recommended before issuing proceedings.  The FDR exemption cannot be claimed in this instance (eg certain domestic violence cases). 
[bookmark: _Toc338946357][bookmark: _Toc387410152]6.2.6	VLA Family Dispute Resolution Services (“VLA FDRS”) – VLA Service Provider
The VLA FDRS service is a registered provider of Family Dispute Resolution (“FDR”) certificates.
Features of VLA FDRS: 
VLA FDRS case managers, who are trained to identify and respond to risk issues, assess whether a matter is suitable for Family Dispute Resolution and if so, help prepare parties for an VLA FDRS conference
experienced chairpersons (mediators) facilitate discussions in an VLA FDRS conference to manage and resolve children’s matters and related financial disputes
lawyers are supported in their role as advisers in a VLA FDRS conference
any party eligible for a grant of legal assistance can initiate VLA FDRS, which includes an Independent Children’s Lawyer where one has been appointed. Only one party in the dispute needs to be eligible for assistance to access the service
clients may participate through the use of telephone conferencing facilities. This enables parties based in rural and remote locations, interstate or in prison to access the service and it is also available to assist particularly vulnerable parties to negotiate.
VLA FDRS services have purpose built premises at 338 Latrobe St, Melbourne, (one block from the family courts). VLA FDRS Conferences can also be arranged at various regional locations around the State.
Where a grant of assistance is made for early dispute resolution, the mediation must be provided by VLA’s FDRS Services.
While an FDR certificate (s60I) issued by another FDR practitioner (e.g FRC) satisfies the court’s requirements to initiate proceedings, for VLA guideline purposes an assessment is required whether VLA FDRS is appropriate. With the exception of an advice and negotiation grant, in the absence of compelling reasons such as urgency (see guideline 2.1.1(d)), or where the applicant for legal assistance is the respondent to the proceedings (see guideline 2.1.2) the first grant of assistance should still be for VLA FDRS.  
Examples:
0. Certificate issued that FDR not suitable:
Such certificate is only acceptable from the VLA FDRS service (see definition of ‘requisite s. 60I certificate).  What may not be suitable through another FDR practitioner, could still proceed at VLA FDRS.  VLA FDRS has a far greater range of options available to facilitate mediation whilst ensuring the safety of all parties involved.  
e) Genuine effort to resolve made:
Both parties must have attended mediation and engaged in negotiations (see definition of ‘requisite s. 60I certificate).  
f) A party did not make a genuine effort to resolve:
Assistance for litigation proceedings will not be granted to the party who refused to make the effort, as per definition of ‘requisite s. 60I certificate.  VLA will only allow an VLA FDRS grant in such circumstances.
g) Certificate issued because the other party has refused to participate: 
Such certificate is only acceptable from the VLA FDRS service (see definition of ‘requisite s. 60I certificate).  Refusal of family dispute resolution though another FDR practitioner does not necessarily lead to refusal to participate in VLA FDRS. A party’s refusal to participate may have been due to issues of domestic violence or due to the other party not having a lawyer at that stage.  Both issues can be addressed or may not be a concern proceeding through VLA FDRS services.
Assistance for litigation proceedings will not be granted to the party who refused to participate.  VLA will only allow a VLA FDRS grant in such circumstances.  
h) Certificate issued after unsuccessful mediation:
VLA will accept a s60I certificate from an FDR provider other than VLA FDRS in circumstances where both parties participated in a family dispute resolution conference and had access to legal advice before or during the conference, but the parties were unable to resolve the matter
Where a practitioner is unsure whether to recommend aid for VLA’s VLA FDRS services, the practitioner must contact VLA FDRS to discuss the suitability of a VLA FDRS grant. Please phone 03 9269 0500 or 1800 136 832 (toll free), or e-mail fdrs@vla.vic.gov.au. 
[bookmark: _Toc338946358][bookmark: _Toc387410153]6.2.7	Appropriate use of early dispute resolution
VLA no longer provides grants of assistance for pre-litigation intervention other than VLA FDRS.   Whilst VLA considers that negotiation between the parties and their legal representatives is an appropriate means of conciliation, where FDR services other than VLA FDRS are used, this must occur without legal assistance.
[bookmark: _Toc87415306][bookmark: _Toc87415651][bookmark: _Toc87429361][bookmark: _Toc87430402][bookmark: _Toc148839127][bookmark: _Toc171152717][bookmark: _Toc338946359][bookmark: _Toc387410154]6.2.8	VLA Family Dispute Resolution Service (VLA FDRS)
VLA FDRS can be utilised both pre & post litigation as outlined in Stages 1(a) and 2(h) of Fee Schedule 1M.  There is no requirement to obtain the consent of the other party prior to initiating the process under stage 1(a).
[bookmark: _Toc87415307][bookmark: _Toc87415652][bookmark: _Toc87429362][bookmark: _Toc87430403][bookmark: _Toc89248198][bookmark: _Toc114305024][bookmark: _Toc129430123][bookmark: _Toc129494607][bookmark: _Toc129499704]Stage 1(a) VLA FDRS (Pre-Litigation) 
If it has been determined that the matter is suitable for early dispute resolution, a grant for VLA FDRS must be sought at first instance.  Matters deemed as not suitable include:
a child’s safety or welfare is at risk
there are current investigations or proceedings about child abuse
there is an immediate risk of removal or relocation of the child
a party’s safety is at risk
a party’s ability to participate in VLA FDRS, even with the active involvement of their lawyer, is effectively jeopardised by behaviour such as violence, intimidation, control or coercion, or a history of such behaviour
a lapse of up to 6 weeks would unduly prejudice a client’s legal position
Where a practitioner is unsure whether or not to recommend aid using VLA’s FDRS services, the practitioner must contact VLA FDRS to discuss the suitability of a VLA FDRS grant.  Please phone 03 9269 0500 or 1800 136 832 (toll free), or e-mail fdrs@vla.vic.gov.au.  Where a second VLA FDRS conference is required and may reasonably be expected to resolve outstanding issues, the practitioner may proceed to a further conference without an extension of aid. 
Stage 2(h) VLA FDRS (Litigation Intervention)
The VLA FDRS litigation intervention grant (Stage 2(h) can be considered when the practitioner forms the view that as a result of prior litigation, the issues in dispute have narrowed to such an extent that a final settlement is possible utilising a non-litigation approach.  Practitioners should have regard to recommending aid for VLA FDRS where cost/benefit issues arise or where limited funds remain under the fee ceiling. 
However, practitioners should be mindful that in certain circumstances, a VLA FDRS grant may not be appropriate.  The Family Court has advised that in some instances, seeking assistance for VLA FDRS has delayed final hearings.  If assistance is sought at that stage of proceedings, the practitioner should seek a ruling on the matter.
Examples: 
The Family Report has been released recommending that time with the children be supervised, but has not recommended the timeframe for supervision, nor who is to supervise.  There is now no dispute about where the children live and with time spent being initially supervised.  The issues are not sufficient to warrant a two day contested hearing. The VLA FDRS Family Conference will provide a forum for the parties to arrive at a negotiated settlement regarding the appropriate supervisor and the graduation to unsupervised time with the children.
The issues in dispute relate to with whom the child should live, and the matter is listed for a three day contested hearing.  There are insufficient funds under the fee ceiling to fund the hearing, and no special circumstances exist which would warrant overcap funding.  
Prior to recommending aid for VLA FDRS, consent must be obtained from the other party so as to avoid strategic applications.  
Example:
A matter is listed for final hearing, and VLA FDRS is recommended.  The VLA FDRS procedure will delay the final hearing, which may be prejudicial to one of the parties.
Deferral of Litigation Grant
Where a litigation grant has been made and aid is subsequently recommended for VLA FDRS Stage 1(a), the litigation grant is deferred pending the outcome of the VLA FDRS process.  
[bookmark: _Toc338946360][bookmark: _Toc387410155]6.2.9	Early dispute resolution – geographical difficulties
In most cases, VLA’s VLA FDRS various regional & telephone conferencing facilities can assist parties based in rural and remote locations, interstate or in prison to access early dispute resolution services that were previously considered inappropriate due to geographical difficulties.
[bookmark: _Toc338946361][bookmark: _Toc387410156]6.2.10	Early dispute resolution – safety concerns
VLA FDRS is often suitable for matters involving substantial issues of family violence.  VLA’s VLA FDRS service has professional Case Managers that can conduct a comprehensive risk assessment with every party.  This service also has detailed policies and procedures as to cases involving allegations of family violence and how they are to be managed.  For example parties may completely avoid contact with each other through the convening of a ‘Shuttle’ or an ‘Assisted Negotiations’ conference.
Where a practitioner is unsure whether or not to recommend aid using VLA’s VLA FDRS services, the practitioner must contact VLA FDRS for assessment of the suitability of VLA FDRS services. Please phone 03 9269 0500 or 1800 136 832 (toll free), or e-mail fdrs@vla.vic.gov.au.
VLA FDRS Chairperson’s Report
After the VLA FDRS Conference a Chairperson’s report will be made recommending whether aid for further litigation should be provided in relation to any issues that remain outstanding.  The recommendation is based upon whether a party has made a genuine effort to resolve the matter and the issues remaining in dispute have sufficient merit to warrant further funding.
The Chairperson’s report only forms part of the information to be considered by the practitioner in determining whether the matter meets VLA’s Family Law Guidelines & Merits Test.  However, it cannot be relied on for the purposes of a guideline assessment.  Practitioners must assess the guidelines before recommending assistance for litigation.
Practitioners are required to retain a copy of this report on file for compliance purposes. 
Any practitioner who elects to recommend further funding contrary to the Chairpersons recommendations, must have serious regard to the issues in dispute and must provide compelling reasons for doing so.  These reasons must be clearly noted on the file.  
[bookmark: _Toc338946362][bookmark: _Toc387410157]6.3.1	Guideline 2 – Parenting Orders
VLA considers that it is usually most appropriate for applications for parenting orders to be made by adults.  Applications by children must be referred to VLA for a decision.   
[bookmark: _Toc338946363][bookmark: _Toc387410158]6.3.2	Guideline 2.1.1  Section 60I certificates
Note:  Where the applicant for aid is the respondent to litigation which has already been initiated, it is not necessary to obtain a certificate from VLA FDRS prior to applying for a litigation grant.  The applicant for aid (respondent in the proceeding) must meet guideline 2.1.2. 
0. Certificate issued that FDR not suitable:
Such certificate is only acceptable from the VLA FDRS service (see definition of ‘requisite s. 60I certificate).  What may not be suitable at an FRC could still proceed at VLA FDRS.  VLA FDRS has a far greater range of options available to facilitate mediation whilst ensuring the safety of all parties involved.  
j) Genuine effort to resolve made:
Both parties must have attended mediation and engaged in negotiations (see definition of ‘requisite s. 60I certificate).  
k) A party did not make a genuine effort to resolve:
Assistance for litigation proceedings will not be granted to the party who refused to make the effort, as per definition of ‘requisite s. 60I certificate.  VLA will only allow a VLA FDRS grant in such circumstances.
l) Certificate issued because the other party has refused to participate:
Such certificate is only acceptable from the VLA FDRS service (see definition of ‘requisite s. 60I certificate).  Refusal of family dispute resolution though an FRC does not necessarily lead to refusal to participate in VLA FDRS. A party’s refusal to participate at an FRC may have been due to issues of domestic violence or due to the other party not having a lawyer at that stage.  Both issues can be addressed or may not be a concern proceeding through VLA FDRS services.
Assistance for litigation proceedings will not be granted to the party who refused to participate.  VLA will only allow a VLA FDRS grant in such circumstances.    
m) Certificate issued after unsuccessful mediation:
VLA will accept a certificate from another Family Disputes Resolution practitioner, where the parties have actually participated in a mediation conference and the matter has failed to settle.
Where a privately funded party initiates proceedings where VLA FDRS has not taken place
Respondents in matters where VLA FDRS has not taken place must be assessed under guideline 2.1.2, namely, there is a substantial issue in dispute, the matter must be a priority matter and must meet the Commonwealth Merits Test. 

[bookmark: _Toc338946364][bookmark: _Toc387410159]6.3.3	Guideline 2.1.1 and 2.1.2  Substantial issues in dispute  
A substantial issue is one that is likely to have a significant impact on the child’s safety or welfare or the child’s right to have contact with their parent or significant others.
Examples of disputes about a substantial issue:
who the child is to live with
whether a parent should be allowed to relocate to another state or country or a significant distance within the same state
whether “time spent” should not be allowed
whether “time spent” should be supervised
whether “time spent” should be allowed overnight rather than just during daytime 
Examples of disputes that are not considered substantial:
who should pay for travel costs associated with “time spent”
which school the child should attend
“time spent” for birthdays, Christmas or other significant celebrations
proportionately small changes to the number of hours of time spent
where there is no issue in dispute and the parties are seeking to formalise existing parenting arrangements 
the only issue between the parties is that they have difficulty communicating
the only issue between the parties is the place where changeover occurs.
[bookmark: _Toc338946365][bookmark: _Toc387410160][bookmark: _Toc148839128][bookmark: _Toc175996304]6.3.4	Guideline 2.1.1(b), 2.1.2(b)  Priority matters  
One of the key criteria for providing assistance for litigation proceedings is that the matter must be deemed to be a “priority matter”.  
A priority matter is one where: 
· a party has a particular vulnerability, such as a diagnosed mental health condition, assessed cognitive impairment (intellectual disability or acquired brain injury) or language barrier, literacy issues, drug or alcohol issues, and the particular vulnerability: 
· makes that person unable to effectively conduct their own litigation and/or 
· impacts upon the ability of a child subject to the proceedings to maintain a meaningful relationship with one or more parties to the proceedings. 
OR
· a child's wellbeing or safety is at risk of harm from being subjected to, or exposed to, abuse, neglect or family violence to the extent that Orders likely to be made in the proceedings would significantly limit the relationship between the child and one or more parties to the proceedings and/or to make a change in residential arrangements for the child. 

Assistance can only be recommended where the case satisfies the criteria for priority matters.  Such assessment must be based on the applicant’s instructions in conjunction with documentary proof if appropriate and available (eg copy of intervention order, copy of DHHS’ letter , Children’s Court orders, letter from a medical practitioner or any written material prepared by DHHS/Children’s Court Clinic and other authorities).  
The orders sought must be consistent with the allegations made.  For example, a claim that the other party sexually abuses the child is not consistent with order permitting unsupervised / overnight time with the child.
Where a practitioner has recommended aid for litigation, the practitioner is required to retain the following documents on file:
· a file note confirming the ‘substantial issue in dispute’; and

· a file note confirming how the matter is a ‘priority matter’:
· a copy of the Risk Notice setting out the allegations which show the risk, noting that orders sought must be consistent with the allegations made; and
· a copy of the Intervention order; and
· where applicable, documentary proof of DHHS involvement and DHHS’ letter recommending that legal proceedings be issued in the family law jurisdiction;  and 

· if relying on diagnosed mental health condition for priority matter:
· a letter from the applicant’s psychiatrist, psychologist, medical specialist or general practitioner (as applicable) confirming the diagnosis 
· a file note confirming the practitioner’s assessment that the mental health condition makes the person unable to effectively conduct their own litigation without representation and/or the practitioner’s assessment that the condition impacts upon the ability of a child subject to the proceedings to maintain a meaningful relationship with one or more parties to the proceeding.


· if relying on assessed cognitive impairment (intellectual disability or acquired brain injury) for priority matter: 
· a copy of the assessment completed by appropriately qualified professional confirming the cognitive impairment and the nature of the impairment;
· a file note confirming the practitioner’s assessment that the cognitive impairment makes the person unable to effectively conduct their own litigation without representation and/or the practitioner’s assessment that the impairment impacts upon the ability of a child subject to the proceedings to maintain a meaningful relationship with one or more 
parties to the proceeding.


· if relying on language barrier for priority matter:
·  a file note confirming the practitioner’s assessment that the language barrier makes the person unable to effectively conduct their own litigation without representation and/or the practitioner’s assessment that the language barrier impacts upon the ability of a child subject to the proceedings to maintain a meaningful relationship with one or more parties to the proceeding.


· If relying on literacy issues for priority matter:
·  a file note confirming the practitioner’s assessment that the literacy issues make the person unable to effectively conduct their own litigation without representation and/or the practitioner’s assessment that the literacy issues impact upon the ability of a child subject to the proceedings to maintain a meaningful relationship with one or more parties to the proceeding.


· If relying on drug and or alcohol issues for priority matter:
· evidence from a professional who has assisted the client that the client has a drug and/or alcohol issue  
· a file note confirming the practitioner’s assessment that the drug and/or alcohol issue makes the person unable to effectively conduct their own litigation without representation and/or the practitioner’s assessment that the drug and alcohol issues impact upon the 
· ability of a child subject to the proceedings to maintain a meaningful relationship with one or more parties to the proceeding.

· a requisite section 60I certificate issued in accordance with the definition section of guideline 2.1.1; and 

· a file note showing how the applicant meets the Commonwealth merits test.

6.3.5 Guideline 2.1.4 - Property
VLA may provide a grant of assistance for litigation in relation to property matters where assistance is granted for parenting orders under Guideline 2 above and either of the following applies:
· one party is seeking to retain the family home (where their equitable interest is $300,000 or less) and the applicant for assistance will receive no payment; or 
· the matter involves a superannuation split and/or a pool of equity less than $50,000 (excluding superannuation). 
Where a practitioner has recommended aid for VLA FDRS regarding children and property issues, in addition to other documentation required to be kept on file, practitioners are required to retain the following documents:
· a file note confirming the estimate of the parties’ assets and liabilities (including superannuation) with documentation evidence to support the assessment; and
· a file note confirming that either the applicant or the other party is seeking to retain the family home and the applicant will receive no payment with documentation evidence to support the assessment .
[bookmark: _Toc338946366][bookmark: _Toc387410161]6.3.6	Ongoing Merit & Guidelines Assessment at every stage of proceedings
Practitioners must satisfy VLA that their client’s matter continues to meet the litigation guideline during the course of proceedings and at every stage of the family law proceeding. This includes:
the need for there to continue to be a substantial issue in dispute; and
the matter continues to be a “priority matter”; and 
that there continues to be merit in the orders the client is seeking.  
Where a matter involves both children’s issues and property, the matter must continue to have substantial issues in dispute for both children’s issues and property issues throughout the proceeding.  Where the children’s issues resolve, further funding is not available to continue property proceedings.  The only exception to this is where children’s issues resolve on the first day of trial or very shortly prior to trial and insufficient time is available for the practitioner to withdraw from the property proceedings.  VLA expects that a legal practitioner keeps a file note to explain when children’s issues have settled and what remaining substantial issue is. Where the children’s issues resolve at the beginning of the first day of trial, it is expected that the property proceedings should be endeavoured to be resolved on that first day. 

[bookmark: _Toc338946367][bookmark: _Toc387410162]6.3.7	Guideline 2.1.1  Urgent applications for interim orders 
Examples of other urgent matters can be:
a party or child is seriously ill 
a party dies

VLA considers that an application for interim parenting orders is usually appropriate when proceedings are initiated.  This is because of the significant time period that currently elapses between the date proceedings are initiated and the listing date for the final hearing.  However, VLA considers that a second or subsequent application for interim orders is only warranted if it meets the priority for urgent matters at 2.1.1(d).
A recommendation under guideline 2.1.1(d) relating to DHS recommendation can only be made if there is a dispute about a substantial issue. 
[bookmark: _Toc338946368][bookmark: _Toc387410163]6.3.8	“As Agreed between the Parties” Orders
VLA expects practitioners to seek orders that specifically set out who the child/ren are to live with and the regularity and number of days or hours that the other party will spend time with, including whether this is to be supervised or unsupervised.  Practitioners should not seek orders “as agreed between the parties” as assistance would be refused on the basis that the parties can resolve the matter themselves and/or that there are no substantial issues in dispute.  Specific orders or “as otherwise agreed between the parties” in the alternative are acceptable.  
6.3.9 Guideline 5 – Independent Representation of Children 
Guideline 5.1 – assistance for independent representation of a child
Victoria Legal Aid (VLA) may make a grant of legal assistance for a child or children to be represented by an independent children’s lawyer in family law court proceedings if:
a)	a court orders separate representation and asks VLA to appoint an independent children’s lawyer; and
(b)	VLA decides it is reasonable in the circumstances to make a grant of legal assistance for separate representation.
Appearance and instructing
The independent children's lawyer is encouraged to appear as solicitor advocate at final hearings, but is not required to do so.  Where the ICL has briefed counsel to appear at the final hearing, VLA may provide a limited instructing fee for specific parts of the final hearing where it is:
- a Magellan matter; or 
- a ‘complex matter’; and
- instructing is essential to the ICL forming a view on what is in the child’s best interests based on the evidence.
VLA expects that it will not ordinarily be necessary to instruct for the entire final hearing.  Instructing may be required at key points in a final hearing, but will not always be required, for example, during the evidence of non-controversial witnesses or the making of opening or closing submissions.

A complex matter may include one or more of the following:
· allegations of significant mental health issues of a parent or a child, that present an unacceptable risk to the child; 
· allegations of significant drug or alcohol issues of a parent or a child, that present an unacceptable risk to the child; 
· significant alienation of the child against a parent;
· a proposal for international relocation; 
· contested evidence of multiple experts; 
· allegations of physical, psychological or sexual abuse (which are more than 12 months old and hence it is not a Magellan matter); and/or
· neither party may be a suitable carer for the child.


[bookmark: _Toc148839129][bookmark: _Toc175996305][bookmark: _Toc338946369][bookmark: _Toc387410164]6.3.10	Guideline 6.1	 Child maintenance and child support
When assessing cost benefit in relation to child support matters, you must take into account the financial position of the applicant and/or the children. 
Examples:
An application for $10 per week child support may be significant to the children of a residence parent whose sole source of income is social security and may warrant funding.
An application to increase existing child support payments by $10 per week may not be significant to a payer who earns $30,000 p.a. and may not warrant funding.
[bookmark: _Toc338946370][bookmark: _Toc387410165]6.3.11 	Guideline 6.2(c)  Social Security Appeals Tribunal (SSAT) Review of child maintenance and child support decisions
Assistance under guideline 6.2(c) for appeals from a decision of the SSAT to a court on a question of law are not subject to practitioner recommendation.  Applications must be submitted through the traditional grants process.   
For grants under the  other two criteria of guideline 6.2 practitioners must ensure that they clearly file note why the application satisfies the guidelines and why the proposed appeal is meritorious.
[bookmark: _Toc338946371][bookmark: _Toc387410166]6.3.12 	Guideline 6.4  Applicant children 
The child may be the most appropriate person to seek an order if:
he or she is over 18
the parent who would otherwise make the application is genuinely unwilling or unable to do so
[bookmark: _Toc338946372][bookmark: _Toc387410167]6.3.13	Guideline 7.1  Applications for / Responses to spousal maintenance
The applicant may be unable to adequately defend an application if:
the applicant meets the guidelines set out in Part 14 of the VLA Handbook in relation to special circumstances
the dispute involves complicated financial arrangements such as farms, family trusts, small business or corporate entities
[bookmark: _Toc148839133][bookmark: _Toc175996309][bookmark: _Toc338946373][bookmark: _Toc387410168]6.3.14	Guideline 11  Recovery, Location & Information Orders
Where assistance is sought for a location order, practitioners should seek a grant of assistance for an Application for Recovery/Information Order (Stage 2(b)). Guideline 11 must be applied in conjunction with guideline 2.1.1, 2.1.2, 2.1.3 and/or guideline 2.1.4.  If the child’s safety is at risk, the matter will meet the merits test, as well as being considered both a “priority matter” and an “urgent matter” and practitioners can recommend that assistance is granted.  Practitioners should not recommend that assistance be granted for both a recovery application and an application for parenting orders unless the matter is likely to continue to be a “priority matter” and an “urgent matter” once the recovery issue has been resolved.  Practitioners should instead recommend assistance for Stage 1 to seek resolution at VLA FDRS.  Grants of assistance for any of these are limited to $2,000 and will not be included within the fee ceiling for the substantive matter.  The lump sum fee covers both the application and the return date.   
[bookmark: _Toc129430125][bookmark: _Toc129494613][bookmark: _Toc129499710][bookmark: _Toc132172214][bookmark: _Toc132187106]Recovery Orders
VLA considers that an application under guideline 11 (Recovery) is only appropriate where:
0. “live with” orders are in place and funding is sought for the parent with whom the child usually lives (in accordance with the orders) to have the child returned.
0. “live with” orders are not in place but a parent has an established a clear status quo of the child living with them; and funding is sought for that parent to have the child returned.  VLA expects that such case would usually be funded under cover of a substantive application for parenting orders.
0. “time with” orders are in place or a parent has established a clear status quo of spending time with the child,and funding is sought for a “contact parent” to have the child brought back into the jurisdiction (one of the parents absconded with the child). 
In all other instances, an enforcement application would be the appropriate course of action.  Funding for such applications will be provided as of the 1 November 2011 subject to guideline 15.
Wherever possible, VLA expects applications for recovery orders and the substantive matter (lives with / time spent) to be filed together.  Only one lump sum fee would apply being the lump sum fee for the substantive application (eg stages 2(c) or 2(e)).  However, should it not be possible to file together, the lump sum fee per stage 2(b) will apply in addition to the lump sum fee for the substantive matter.  The practitioner’s file must contain a file note indicating reasons and that the issue has been considered.
Where an application for  recovery turns into a dispute about substantive parenting orders, an extension for a broadbanded grant must be obtained (eg stage 2(e)).
[bookmark: _Toc175996310][bookmark: _Toc338946374][bookmark: _Toc387410169]6.3.15	Guideline 12  Nullity of Marriage
Assistance will be provided subject to an assessment that the legislative requirements are met and the case satisfies the merits test.   
Assistance is no longer available for divorce applications.
[bookmark: _Toc338946375][bookmark: _Toc387410170]6.3.16	Guideline 15 Contravention or Enforcement
VLA may grant assistance for applicants or respondents in contravention or enforcement proceedings where the matter meets the ‘priority matter’ guidelines in 2.1.1 and there has been a ‘substantial breach’ of parenting orders.
Examples of a ‘substantial breach’ include:
A continued failure to provide or return the child/ren in accordance with ‘time spent’ orders.
A failure to take child to medical or other appointments in accordance with court orders.
Examples of circumstances which do not constitute a ‘substantial breach’ include:
Being late for change over
Failing to exercise ‘time spent’.
Where the matter meets this guideline, VLA will consider the matter for an early intervention and dispute resolution grant. If the contravention will be dealt with in conjunction with another application (i.e a variation of orders), VLA FDRS is still considered appropriate. 
Contravention of orders
Where VLA has funded an applicant to respond in a contravention matter under this guideline, and the court finds that the respondent has contravened a court order, the applicant may no longer be eligible for further grants of legal assistance or may have any current grants of legal assistance removed.  Practitioners have an ongoing duty to ensure that their clients continue to meet the guideline requirements for legal assistance.
[bookmark: _Toc148839134][bookmark: _Toc175996312][bookmark: _Toc338946376][bookmark: _Toc387410171]Costs management 
[bookmark: _Toc338946377][bookmark: _Toc387410172]6.4.1	Guideline 17.1 General
VLA takes into account amounts spent on the applicant’s case unless VLA determines that the application relates to a “new matter”.  Such applications are not subject to practitioner recommendation but must be sent to VLA for determination addressing section 17.1 of the family law guidelines.
New Matter:  
A new matter is a dispute involving either
different parties or
the same parties about the same or substantially the same issues, where there has been a material change in circumstances or where any such change would materially affect existing orders.  
A material change in circumstance for the purposes of guideline 18.1 is a change which would render the existing orders irrelevant and effectively mean that the case will need to be determined all over again.  Most of the evidence obtained in proceedings so far would be irrelevant.
Factors which may be taken into account are whether a child’s safety is at risk or there is a likelihood of current or future violence or physical and /or mental / emotional harm (welfare issues).  Length of time since the making of the orders alone is not a determinative factor.  In making a funding decision VLA will have regard to the role the applicant for assistance has played in bringing about the material change.
Examples of what may constitute a new matter:
residential parent passes away after orders made
residential parent convicted on serious criminal charges and incarcerated long term
Examples of same matter:
final orders for 2 children / after reconciliation and birth of 3rd child further proceedings initiated
final orders for day time contact / increase to overnight contact sought
final orders made taking into account a parent’s drug abuse issues / issues arise again based on drug abuse.
Where a matter is considered the same matter, a request can be made for over-cap funding (see commentary to Guideline 17.3 below) . 
VLA will advise you when a matter is approaching the fee ceiling.  Practitioners are encouraged to telephone Assessment Officers for updated figures.  All requests that a matter be treated as a new matter and all requests for funding above the fee ceiling cannot be the subject of a practitioner’s recommendation.  These requests must be forwarded to VLA for assessment. In such cases the practitioner should promptly forward all supporting documentation and a letter outlining what assistance is sought.  
Practitioners must complete the family law overcap worksheet available on VLA’s web site.
[bookmark: _Toc338946378][bookmark: _Toc387410173]6.4.2	Guideline 17.3 Costs management – allocation to in-house practitioners
Presently VLA will allocate matters which are part of the SGP to the practitioner who applied for assistance and will not re-allocate matters from private practitioners to in-house practitioners. 
Alternative means of funding
Where a matter appears likely to exceed the fee ceiling VLA expects practitioners to have regard to the appropriate use of the funds available. 
Funding above the fee ceiling
All requests for funding above the fee ceiling must be referred to VLA for assessment.  Practitioners must have regard to the factors set out in guideline 17.3(1) and provide sufficient information to enable VLA to determine whether over cap funding is warranted.  Assistance in excess of the fee ceiling can only be provided if refusal would cause an undue hardship to the applicant.  Practitioners must complete the family law overcap worksheet available on VLA’s web site. 
[bookmark: _Toc148839135][bookmark: _Toc175996313][bookmark: _Toc338946379][bookmark: _Toc387410174]Jurisdiction
[bookmark: _Toc338946380][bookmark: _Toc387410175]6.5.1	Proposed proceedings
In deciding whether proposed proceedings should be issued in Victoria, you must have regard to:
the convenience of the parties and children
limiting the expense of calling witnesses and subpoenaing documents
If on application of the guidelines a practitioner determines that the appropriate place to issue is interstate and not Victoria, then an application for assistance should be made through the Legal Aid Commission in the appropriate State.  This includes applications for assistance for early dispute resolution(VLA FDRS).
[bookmark: _Toc338946381][bookmark: _Toc387410176]Practitioners can contact our Assignments Unit on (03) 9269 0600 for help with the forum test or guideline queries.
6.5.2	Proceedings already on foot
1. On any application for legal assistance, regardless of the state of residence of the applicant, the forum test will apply and the question of assistance is the sole responsibility of the Commission in the State in which the proceedings are listed to be heard (“the granting State”).
Forum in this context means the State in which the proceedings are listed for hearing, NOT the State of the managing registry.  
Example: The Melbourne Registry of the Family Court manages the listing of matters for the Albury (NSW) sittings of the Family Court – the forum is NSW not Victoria as the matters will be listed for hearing in NSW.
2. Where the forum changes to another State then the State of residence of the 	assisted person becomes relevant for the first time in that:
1. If the assisted person was and remains a resident in the granting State then the granting State Commission continues to assist the matter.  The basis of that ongoing assistance is the continuing residence.
(d) If the assisted person was never a resident of, or ceases to be a resident of the granting State then assistance by the granting State will cease and application must be made to the Commission in the new forum State. The basis of this determination is that there is no longer any connection, be it forum or residence, with the granting State.
[bookmark: _Toc387410177][bookmark: _Toc148839136][bookmark: _Toc175996314][bookmark: _Toc338946382]Trials / Final Hearings
6.6.1 General principles
a. For the purposes of this section, the expression 'trials' also includes preparation for the proposed trial.
b. Practitioners must have regard to the Commonwealth merits test including cost benefit when recommending assistance for trials in family law matters (refer 6.1.1 of these notes).
c. Practitioners must satisfy Victoria Legal Aid (VLA) that their client’s matter also continues to meet the litigation guideline. This includes:
· there continues to be a substantial issue in dispute; and
· the matter continues to be a 'priority matter'; and
· that there continues to be merit in the orders the client is seeking.
· If the matter no longer meets the litigation guideline or Commonwealth merits test, practitioners should not recommend assistance for trials.
d. Assistance for family law proceedings, other than matters in the Magellan List of the Family Court, are subject to the Commonwealth’s cost ceiling of $15,510 (GST inclusive).
e. Prior to making a recommendation for assistance for trial, practitioners must submit all outstanding claims for the matter and confirm with VLA that there are sufficient funds available under the Commonwealth’s cost ceiling to enable completion of the matter. A file note must be made of the advice received.
f. If insufficient funds remain within the fee ceiling, an application for over-cap funding must be submitted to VLA for assessment. Such an application cannot be the subject of a practitioner’s recommendation. Assistance in excess of the costs ceiling will only be provided if refusal would cause an undue hardship to the applicant (see Commonwealth family law guideline 17.3).
l. VLA may provide assistance for representation at trial (by counsel or lawyer) where the above requirements are met.  
m. Whilst matters in the Magellan list are exempt from the fee ceiling, the matter must continue to meet the relevant guidelines and the Commonwealth merits test.
6.6.2 Basis of a recommendation for assistance
Where there has been a recommendation for trial, a practitioner’s file must contain the following: 
· the client’s instructions 
· a brief statement as to the evidence to be relied upon. Where a statement, or piece of evidence, is determinative of a particular issue, that piece of evidence must be readily identifiable, to enable compliance checks by VLA to be conducted in an effective manner 
· a brief statement as to how the matter satisfies the Commonwealth’s merits test including the cost benefit test, together with the issues that remain in dispute and any proposed offers that have been made between the parties.
The file should also contain:
· a copy of the parties’ court documents, court orders, affidavits with relevant parts of evidence that form the basis of the assisted person’s case clearly identified; and
· a copy of a police brief if applicable; and
· copies of all reports from third parties (including, but not limited to psychiatric/psychological assessments and family reports); and 
· the opinion of the independent children’s lawyer. Practitioners should canvass the independent children’s lawyer's view and retain the advice (or a file note of it) on file for compliance purposes
Any practitioner who elects to recommend further funding contrary to a third-party opinion (be it an independent children’s lawyer or a report written in compliance with a court order) must have serious regard to the issues in dispute and must provide compelling reasons for doing so. These reasons must be clearly documented on the file and clearly identifiable.
Examples
The practitioner seeks legal assistance for a three-day trial over the issue with whom the child lives. All relevant court documents are on the practitioner’s litigation file. The family report is now available and the independent children’s lawyer has expressed an opinion. The independent children’s lawyer is not entirely supportive of the client’s case, and the family report concludes the child should live with other party. If the practitioner is to recommend further assistance in this matter, a detailed file note would be required, setting out the reasons why aid is being recommended in the face of adverse third-party opinion. Such matters may include (but are not limited to) the following: 
The family report contains weaknesses in its compilation, which lessen its evidentiary strength. These weaknesses may be factual, or relate to matters of opinion, and need to be carefully detailed. 
There should be substantial dispute, not merely disagreement on a small point. For instance, the practitioner may have formed the view the impartiality of the report was unduly influenced by extraneous matters, or influenced by matters which (if the correct weight had been apportioned) would likely persuade a court that a contrary view should be taken.
There is new evidence, which has arisen since compilation of the report/opinion, and this new evidence is both admissible, cogent, and of sufficient weight. It would also be necessary to clearly set out the merit in the practitioners recommendation where it is contrary to the independent children’s lawyer's position.
6.6.3 Extent of legal assistance
Quantum in cases initially assessed as costing less than the client’s available funds under the fee ceiling
A practitioner can recommend assistance for trial if it is anticipated the client’s available funds are under the fee ceiling ($15,510). When a practitioner submits the recommendation for trial via ATLAS the number of hearing days must be completed. The practitioner must not make a recommendation outside the reasonably anticipated range.
Where the case runs longer than the original number of listed hearing days (but less than the applicable fee ceiling), the practitioner may recommend further assistance and seek a further grant. The practitioner must make a file note outlining the reasons for the recommendation, and why the additional time is required to finalise the case. A practitioner’s recommendation for further days must be submitted via ATLAS before any further costs are incurred.
Extensions of assistance in ongoing trials
In cases where extensions of assistance in ongoing trials will result in the cost ceiling being exceeded, a further extension of assistance must be forwarded to VLA for assessment prior to additional over-ceiling costs being incurred. A family law overcap worksheet is required to be completed together with the following:
· advice regarding the issue of hardship (guideline 17.3);
· copy of the last affidavit filed by each party;
· copies of all reports from third parties (i.e. family report, psychological reports);
· the trial plan (Family Court matters).
6.6.4 Cases which will, from outset, exceed the fee ceiling
Matters where the anticipated legal costs of a trial will exceed the applicable fee ceiling cannot be the subject of a practitioner recommendation. Practitioners must submit such applications to VLA for assessment with a completed family law overcap worksheet together with recommended attachments.
The submission must include:
· the urgency of the next hearing date
· the anticipated number of days of trial, including any estimation the court has itself given for the matter
· particulars of witnesses to be called by both sides, and estimated duration of their evidence
· a copy of the trial plan (if applicable) 
· copies of all expert reports 
· details of disbursements to be incurred 
· the chronology including attempts made to settle the matter and details as to the final orders being sought by each party
· any other factors which might affect trial duration (for example, number of parties and intervenors, whether interpreters are engaged and for whom).
In exercising the discretion to extend the grant of legal assistance, VLA may also have regard to:
· whether the applicant has incurred significant additional costs due to special circumstances (referred to in part 15 of the Handbook)
· whether it would be unreasonable to expect the applicant to adequately represent himself or herself due to special circumstances (referred to in part 15 of the Handbook)
· whether the costs have significantly increased through no fault of the applicant’s 
· the multiplicity or complexity of issues in dispute 
· the likelihood of risk to the child’s safety or welfare.
6.6.5 Magellan matters
Cases listed in the Magellan List of the Family Court are exempt from the fee ceiling.
Commentary on Fee Schedule 1M
Fee Schedule 1M, effective 1 November 2011, makes provision for broadbanded family law grants.
All family law matters in the Simplified Grants Process are governed by Fee Schedule 1M of the VLA Handbook. Grants of legal assistance can only be made in accordance with this schedule.
When recommending that assistance or an extension of assistance be granted, practitioners should identify the stage in the schedule that is applicable. The work covered by the stages is largely self-explanatory but the following additional comments should be noted. In particular, with broadbanded stages, it is essential to note on the file the particular hearing dates so that practitioners can assess what parts of a broadbanded grant have been expended and VLA can discern the work done pursuant to each stage.
Broadbanding and fee ceiling
Regard must be had to the fee ceiling imposed on family law matters. Costs allocated within a broadband cannot exceed the fee ceiling. Specific authorisation must be sought to exceed the funding cap setting out the exceptional circumstances. Refer to guideline 17 of the Handbook and the commentary in these Notes.
6.7.1 Victoria Legal Aid Family Dispute Resolution Service and substantial issues in dispute
When seeking a Victoria Legal Aid Family Dispute Resolution Service grant stage 1(a)(i)), the requirement that there are real issues in dispute must still be met. Although a matter may not be aided to issue proceedings, a Victoria Legal Aid Family Dispute Resolution Service grant may be available. Practitioners must still satisfy themselves that the issue in dispute is substantial enough to fund a grant for Victoria Legal Aid Family Dispute Resolution Service only, even though the issues may not be sufficient to initiate proceedings.
6.7.2 Victoria Legal Aid Family Dispute Resolution Service – pre-litigation Fee Schedule 1M stage 1(a)(i)
Where a Victoria Legal Aid Family Dispute Resolution Service grant has been made and the matter resolves as a result of the process, a fee is available to prepare consent orders.
Where a second conference is required and may reasonably be expected to resolve outstanding issues, the practitioner may proceed to a further conference without an extension of aid. Only the attendance fee will be available for the second service.
Should practitioners recommend assistance for the Victoria Legal Aid Family Dispute Resolution Service and the other party does not attend the conference, the practitioner may claim the lump sum fees relating to taking instructions, and preparing client for the conference plus 1 hour’s attendance at the conference.
6.7.3 Victoria Legal Aid Family Dispute Resolution Service – post-litigation
Where a litigation grant has been made and aid is subsequently recommended for the Victoria Legal Aid Family Dispute Resolution Service (Stage 2(h)), the litigation grant is deferred pending the outcome of the process. If the matter is resolved by Victoria Legal Aid Family Dispute Resolution Service, practitioners may render an itemised bill for all work done pursuant to the previous litigation grant.
It is understood that during the Victoria Legal Aid Family Dispute Resolution Service process, necessary work that was required in the previous litigation grant may need to be undertaken. However, VLA is of the view that practitioners should only undertake those steps that are critical to court procedure. Practitioners should attempt to avoid major steps in the litigation grant previously given. For example, preparing affidavits, briefing counsel for final hearing.
6.7.4 Consent orders
The fee in stage 1(a)(i) for consent orders can only be claimed if orders were filed in court. Heads of Agreement and orders drafted but not filed do not attract the fee.
As the fee is payable for the work involved in getting the orders made by the court, it can only be charged by the practitioner filing the orders.
6.7.5 Subsequent hearings – Stage 2(f)
The fees are not payable for administrative adjournments.
Where during the course of a proceeding a further interim application must be issued or a response is required, a grant per stage 2(f) may be recommended.
6.7.6 Interim contested hearings – Stage 2(g)
An interim contested hearing is any matter where the court allocates a specific fixture to hear the matter on a contested basis, but which is not the final hearing. That is, any interim matter which could not be dealt with in the Registrars Duty List at a hearing, because the matter was particularly complex. Where a matter has been set aside for an interim contested hearing (no matter how described) the stage 2(g) preparation grant will usually apply. Note that once these stages apply, counsel's fees in stage 4 are automatically available. Fees for instructing are not available.
Practitioners must not recommend legal assistance for interim contested hearings or subsequent interim hearings where a matter has been listed for trial or is at trial stage, but the trial has not proceeded or will not proceed on the basis that one or both of the parties will be unrepresented.
6.7.7 Trial stages – Family Court
Based on the Trial and Case Management Pathway, Fee Schedule 1M provides:
· stage 3(a) for preparation for and the appearance on the first day of trial and
· stage 3(c) with further preparation and fees for the continuation and conclusion of trial days.
6.7.8 Stage of matter limits
Fee Schedule 1M contains both lump sum fees and stage of matter limits (SOML) which are able to be claimed depending upon the particular grant. A SOML is the maximum amount VLA is prepared to pay for each stage of the case, and requires the practitioner to provide an itemised bill of costs for that stage. Itemised bills of costs are also required in lump sum grants where the stage has not been substantially completed. Bills of costs are to be in accordance with the Family Law Scale and are payable at 80% in Family Court and FMC jurisdictions.
6.7.9 Additional Work – Stage 3(e)
A grant of assistance under stage 3(e) cannot be the subject of a practitioner recommendation. To obtain such a grant, you must tick the appropriate box on the checklist and provide details on why the grant is required and how many hours are sought. The grant is only available in exceptional circumstances. A request for additional preparation requires a two-step assessment:
1. The work must be extraordinary. Unless the work is outside the work reasonably expected for preparation for trial, there is no room for paying additional fees. The provision for additional preparation is not designed to increase the fees because they may be considered inadequate (e.g. affidavit longer than usual / conference with witness longer than expected). 
2. The number of hours required to complete the extraordinary work.
6.7.10 Adjourned trials
The preparation for trial fees are fixed against the expected length of trial. In some cases trials are adjourned part heard to another date. The effect of this may be that the preparation no longer reflects the actual length of the hearing. In these cases it is more appropriate to consider an amended grant rather than a grant for additional preparation (i.e. uplift preparation for one day to preparation for more than one day under stage 3(d)).
6.7.11 Funding in child support matters
Separate funding stages have been fixed for child support matters taking into account that these matters follow a different path through the courts.
The fees per stages 1 to 8 are attached to Fee Schedule 1M and include provisions for the initial proceedings, enforcement, appeals and stay applications.
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